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The Year

of the Fed

THE BOTTOM 
LINE

By Howard Headlee,
UBA President

VIEWPOINTS

I swerved to avoid killing him, and 

as I tried to move back into my lane of 

traffi c, I did not have control over the 

direction of my car. Now, just like the 

dog, I was going the wrong way toward 

oncoming traffi c. Luckily, my winter 

driving skills (honed in my youth in 

Michigan) kicked in, and I was able to 

return to my lane and avoid a collision. 

The dog wasn’t as fortunate.

I share this story to illustrate the 

classic scenario where the over-reaction 

to a threat is potentially worse than 

the original threat. Something to keep 

in mind as we begin “The Year of the 

Fed” and begin to unwind the numer-

ous programs that were implemented in 

response to the fi nancial crisis.

Never before has the Fed and 

Congress employed so many devices to 

protect our economy from the natural 

consequences of our collective behavior 

over the past 10 years. Some purists 

have argued from the beginning that 

government intervention was inap-

propriate, and that we should have let 

nature take its course. However, the 

only way to prove them wrong would 

have been to allow our standard of liv-

ing to fall to levels most people would 

fi nd intolerable.

I am convinced that without some 

intervention, the basic ability to 

transact business, transport goods and 

services, and take care of our basic 

needs would have been threatened. 

Unemployment would have been far 

worse. The amount of pain through-

out our community would have been 

enormous. Luckily, we may never 

know, but as one who has a front row 

seat, I can tell you that my generation 

has never known or even imagined the 

type of pain we just avoided.

Nonetheless, the debate surround-

ing the implementation of these govern-

ment programs will pale in comparison 

to the debate surrounding the way we 

 The Bottom Line - continued on page 6

T
he other night, I was driving home as a light 

snow fell from the sky. The roads were snow 

packed, as the plows had not yet had a chance 

to clear them. As I climbed a hill near my home, 

I was startled to see a dog running the wrong way down 

the middle of the road toward me. He was oblivious to 

the impending disaster.

Our Bottom Line is You
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CHAIRMAN’S 
MESSAGE
By Sheldon Woods,
UBA Chairman

VIEWPOINTS

I specifi cally remember as a young-

ster helping him to build a deck for a 

family much less fortunate than ours.  

I was amazed and frustrated with the 

amount of time we spent straighten-

ing old rusty nails for the project. I 

wondered why we didn’t just buy a 

box of shiny new nails. But I learned 

from him that as a result of his ex-

periences during the depression, he 

assumed the motto of “wear it out, use 

it up, do without.”

My grandfather built his home in 

Pleasant Grove, Utah. What is now the 

laundry room of the home (which my 

grandmother still lives in) began as a 

chicken coop. It was initially enclosed 

to become the original kitchen. As re-

sources were available, grandpa added 

one room at a time… while he and 

grandma raised seven children.

Clearly, grandpa’s experiences 

during the great depression shaped 

his lifestyle and fi nancial behavior. It 

makes me wonder how our generation 

will respond to the experiences of what 

is now being called the “great reces-

sion.” Will society, in general, adjust 

fi nancial behavior, or simply wait out 

this storm and return to the unsustain-

able purchase and consumption of 

shiny things—starter mansions, luxury 

vehicles, etc.—fi nanced with exotic (or 

creative) fi nancing schemes?

It is my hope that houses will once 

again become homes that people actu-

ally intend to live in and pay for, that 

personal wealth will not be defi ned 

by how much we spend in relation to 

our income, that “save now and spend 

later” will be viewed as smart rather 

than old fashioned.

I am fortunate, either by dumb luck 

or a variety of extenuating circumstanc-

es, that my individual situation has 

not been completely devastated by the 

recent economic events. Luckily, I have 

no need to use the old nails that remain 

Reflections and
Perspective

W
e are now embarking on a new decade… 

and I’m still trying to figure out what to ap-

propriately call it? As I reflect on the past 

decade, called the 2000s, which began 

with unprecedented growth and prosperity, but ended 

in a dismal economic downturn, I am reminded of my 

grandfather, who experienced the great depression.

 Chairman’s Message - continued on page 6
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unwind them. One of the most controversial factors will be 

timing. During the crisis, the answer to the question of “when” 

was always clear—immediately! But now the question of 

“when” will have as many answers as there are opinions, from 

Wall Street to Congress. A year from now, some will undoubt-

edly say the Fed acted too soon; others too late. Some will say 

the Fed did too much; others too little.  

The fact is, there is no way to painlessly unwind all this 

stimulus. Even if the Fed were to get it perfectly right, there is 

no way to accomplish what needs to be accomplished without 

some pain. We can argue that one exit strategy or its timing 

would have been less painful than another; nonetheless, some 

level of pain is in the forecast. Our only resort is to anticipate, 

plan, and prepare.

In the end, will the pain associated with unwinding the 

stimulative solutions to the crisis be less than the pain we 

were trying to avoid? (This brings me back to my story about 

the dog in the road.) All I can say is, I sure hope so.

 The Bottom Line - continued from page 4

securely stored in my grandpa’s shop for my next construc-

tion project. However, I am committed to the notion that my 

children, and young people just like them, should have access 

to the right tools to build their fi nancial stability.

Like my grandpa before me, I will not forget the important 

lessons of the “Great Recession of the 2000s.” It has already 

reshaped the way that we do business and will surely have 

some impact on nearly all the decisions I make going forward.

Likewise, Congress and our regulators will have a signifi -

cant impact on the way our industry moves beyond the decade 

of the 2000s. By participating in the upcoming caucus meet-

ings and supporting candidates that truly represent our beliefs 

and our communities, I believe that we can help to shape that 

recovery. I long for the day when the only remaining impact of 

the “great recession” will be the lessons we have learned that 

will serve us well in to the 21st Century.

 Chairman’s Message - continued from page 5

VIEWPOINTS
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Title VII—Regulation of Derivatives
Title VII would dramatically alter the “over-the-counter 

derivatives” market by giving the CFTC and SEC authority to 

determine what is a standardized derivative (which would be 

required to be traded and cleared through a regulated facil-

ity) and what margin, capital, and other requirements would 

apply to non-standardized derivatives and the parties (other 

than banks) that deal in them.  Banking regulators would 

be directed to apply the same types of standards to banks.   

Non-standardized derivatives transactions would have to be 

reported to regulators to permit monitoring of positions.

Title VIII—Regulation of Financial Market 
Utilities

Title VIII would give the Federal Reserve new powers to 

designate and then regulate any “fi nancial market utility” 

(such as a payment, settlement, or clearing system) that is 

“systemically important.”

Title IX—Additional Improvements
Title IX is divided into 5 “subtitles.”

Subtitle A—Expansion of Customer Duties

Subtitle A would authorize the SEC to apply the same 

customer duties (most notably “fi duciary” rather than merely 

“suitability” standards) to broker-dealers as investment advis-

ers and to require delivery of sales materials or other informa-

tion before rather than after sales.  It would also make perma-

nent the SEC’s “investor advisory committee” and authorize 

consumer testing.

Subtitle B—SEC Authority to Restrict Ability of Broker Dealers 
to Require Arbitration

Subtitle B would give the SEC broader enforcement au-

thority and allow it to restrict the ability of a broker or dealer 

to require arbitration with its customers.

Subtitle C—SEC Rating Agency Oversight

Subtitle C would give the SEC greater authority over rating 

agencies and would require certain protections against con-

fl icts of interest at rating agencies.

Subtitle D—Executive Pay

Subtitle D would require public companies to include in 

proxy statements a non-binding shareholder vote on executive 

pay and would establish rules for the compensation commit-

tee and executive pay consultants of listed companies.

Subtitle E—Securitization Reforms

Subtitle E would require the SEC and federal banking 

regulators to establish rules requiring “securitizers” (issuers 

Proposed Financial
Regulation Reform, Part II
By Tim Mohan, Stephen Tumblin, and Bob Lockner

I
n the November/December issue 

of the Utah Banker, attorneys from 

Chapman and Cutler detailed the 

first six titles of the proposed financial 

regulation reform. Following is a con-

tinuance of that article focusing on the 

remaining seven titles.

FEATURE
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FEATURE

This document has been prepared by Chapman and Cutler LLP 
attorneys for informational purposes only. It is general in nature and 
based on authorities that are subject to change. It is not intended as 
legal advice. Accordingly, readers should consult with, and seek the 
advice of, their own counsel with respect to any individual situation that 
involves the material contained in this document, the application of 
such material to their specific circumstances, or any questions relating 
to their own affairs that may be raised by such material.

Tim Mohan is a partner in the Chapman and Cutler Banking Department 
and the co-head of the Asset Securitization Group. Stephen Tumblin is 
a partner in the Corporate and Securities department of Chapman and 
Cutler LLP and practices out of our Salt Lake City office. Bob Lockner 
is a partner in the Banking Department of Chapman and Cutler LLP 
and a member of the firm’s Asset Securitization Group.

or underwriters) to retain at least 5% of the credit risk of secu-

ritization transactions that meet the eligibility requirements 

of SEC Rule AB.  At least as proposed, therefore, this require-

ment would not apply to the many types of private transac-

tions (such as most ABCP conduit securitizations) that would 

not be eligible for Regulation AB treatment.  The rules (how-

ever they may be adopted by the SEC and banking regulators) 

would apply to eligible transactions even if not sold in a public 

offering permitted by Regulation AB.  Subtitle E would also 

require increased loan level and rating agency disclosures for 

public securitization transactions.

Title X—Consumer Financial Protection Agency
Title X is perhaps the most controversial proposal.  It 

would establish a Consumer Financial Protection Agency 

(CFPA) that would take over  federal consumer protection 

authorities currently held by federal banking  regulators.  

The CFPA would, like the SEC and CFTC, have 5 members 

appointed by the President, with the difference that the new 

Director of the National Bank Supervisor would be a member.  

The CFPA would have broad discretion to issue and supervise 

rules to ensure “consumers have and understand information 

to make decisions about consumer fi nancial products”, that 

consumers are “protected from abuse” and that “all consum-

ers have access to fi nancial services.”  The Federal Reserve 

and other bank regulators have argued they should retain the 

consumer protection powers they have under existing law in 

order to integrate that authority with their overall authority 

over banks.

Title X would also overturn existing federal preemptions 

of state consumer protection and other rules for national bank 

and other federal institutions.  The days of different products 

for different jurisdictions would likely return.

Title XI—FTC and CFPA Consultation
Title XI provides for consultation between the Federal 

Trade Commission and the new CFPA.

Title XII—Resolution of “Systemically 
Important” Companies

Title XII is the Treasury Department’s attempt to deal with 

the widespread complaint that in 2008 federal regulators did 

not have suffi cient authority to “resolve” Bear Stearns, Lehm-

an Brothers, AIG and other troubled “systemically important” 

companies.  Under Title XII, any Tier 1 FHC and any bank 

holding company (even if not a Tier 1 FHC) could be subject to 

bank style “resolution.”  The model would be the FDIC’s broad 

authorities in “resolving” banks, including authorities much 

broader than those in the Bankruptcy Code to avoid contracts, 

security interests, and other claims and to transfer “qualifi ed 

fi nancial contracts” such as derivatives or repos.

Critically, the Treasury Department would have the discre-

tion to use these special rules but would not be required to 

do so even for the largest and most active Tier 1 FHCs.  The 

Treasury Secretary, in consultation with the Federal Reserve 

Board and the FDIC or the SEC (if the largest subsidiary by 

assets is a broker or dealer) and only with the recommenda-

tion of 2/3ds of the members of the boards (for the Federal 

Reserve and FDIC) or commission (for the SEC) , would de-

cide whether “resolving” that company and its non-regulated 

subsidiaries under the Bankruptcy Code would have “serious 

adverse effects” on fi nancial stability or economic conditions 

in the US.  If so, the Treasury Department could invoke the 

special resolution rules (to be administered by the FDIC or 

SEC) to resolve the holding company and any of its subsidiar-

ies other than a regulated bank, broker-dealer, or insurance 

company.  Those regulated companies would continue to be 

subject to the special federal or state rules that apply to their 

insolvencies.

Title XIII—Treasury Approval of Federal 
Reserve Emergency Lending Authority

Title XIII would require that the Treasury Secretary ap-

prove the Federal Reserve’s use of its “emergency lending” au-

thority.  While the Federal Reserve’s 2008 use of that author-

ity was supported by then Treasury Secretary Paulson, this is 

considered by some an important “check” on Federal Reserve 

authority and, by others, as undercutting its independence.

Legislative Developments
The Federal Reserve Bank of Saint Louis maintains on its 

website a useful page (http://www.stlouisfed.org/regtime-

line/pdf/Timeline.pdf) that tracks the progress of the various 

fi nancial reform proposals and provides links to hearings and 

other materials. We will issue further updates describing in 

more detail specifi c parts of the legislation currently proposed 

and will follow further developments.

This document has been prepared by Chapman and Cutler 

LLP attorneys for informational purposes only. It is general 

in nature and based on authorities that are subject to change. 

It is not intended as legal advice. Accordingly, readers should 

consult with, and seek the advice of, their own counsel with 

respect to any individual situation that involves the material 

contained in this document, the application of such material 

to their specifi c circumstances, or any questions relating to 

their own affairs that may be raised by such material.
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 Lease Review - continued on page 13

FEATURE

In considering loans secured by 

multi-tenant income-producing prop-

erty, such as an offi ce building or shop-

ping center, lenders have become more 

sensitive to the quality of the borrower’s 

lease agreements with its tenants.

When underwriting a loan for com-

mercial property, a thorough review of 

all leases affecting the property is criti-

cal, since the income streams generated 

by the leases will be the primary source 

of funds for debt service. Additionally, 

bankers realize that today’s real property 

collateral may easily become tomorrow’s 

REO asset, so a thorough review is re-

quired to understand potential future re-

sponsibilities in the event that the bank 

acquires title to the property. Although 

the specifi c type of lease and project 

generally dictate areas of concern, the 

following guidelines should uniformly be 

considered during any lease review.

Know the Basics
Prior to reviewing the substantive 

provisions of any lease, the banker 

should fi rst become familiar with the 

basics of the lease and the project.

First, understand the project. By 

confi rming the location of the project, 

type of project (e.g., offi ce, retail, indus-

trial), and number and mix of tenants, 

the bank can streamline its review by 

identifying critical issues specifi c to the 

particular project.

Second, obtain all documents. The 

banker should verify that the lease is 

fully executed and contains all exhibits, 

riders, and schedules, and should ob-

tain complete copies of all amendments 

and any ancillary documents, such as 

guaranty agreements or commence-

ment date agreements.

Third, confi rm the parties. The 

banker should confi rm that the legal 

names of landlord, tenant and guaran-

tor, if applicable, are used in the lease, 

that the parties are in existence and in 

good standing in their state of forma-

tion, and, to the extent formed in a 

state other than where the property is 

located, that the parties are authorized 

to do business in such state.

Review the Lease as Part of 
the Collateral

To understand the reliability of 

the income stream presented from the 

leases, banks need to examine, at a 

minimum, the following components 

of the lease:

The Tenant and its Financial 

Capacity. The bank must evaluate 

the creditworthiness of the tenant. As 

part of this analysis, the banker should 

confi rm (a) the type of tenant (e.g., 

individual, single purpose entity, parent 

or other party related to the borrower) 

and (b) whether the lease has been 

guaranteed and if there are other credit 

enhancements such as letters of credit, 

security deposits, or prepaid rents or 

CAM charges. If the lease has been 

guaranteed, the banker should also con-

Commercial Real
Estate Lending:

Lease Review in

Troubled Times

E
very banker is keenly aware of the effects of the 

economic downturn of 2009 on the access to 

credit for commercial real estate developers and 

projects. Economists predict that the new year will 

not usher in significantly different times.
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 Lease Review - continued from page 10

fi rm (i) the type of guarantor (e.g. individual, parent or other 

party related to the borrower), (ii) whether the guarantee is 

full or limited, and (iii) whether the guarantor can be released 

from the guarantee prior to the end of the lease term.

Right to Assign and Sublet. Once the bank understands 

the creditworthiness of the tenant, the banker must consider 

the tenant’s ability to exit the lease by assigning its rights 

under the lease or subletting the premises. In the event the 

lease permits the tenant to assign and/or sublet, the banker 

should confi rm whether the lease limits these rights based 

upon the fi nancial viability, reputation, and type of business 

of the proposed assignee or sublessee, and whether the tenant 

remains liable on the lease after the transfer to the proposed 

assignee or sublessee.

The Term and Tenant’s Rights to Extend, Terminate 

and Purchase. The term of the lease and the tenant’s ability 

to extend and/or terminate the term heavily infl uence the 

income stream. The value of a lease increases as the length 

of the initial term increases. Extension options should be 

considered, but not given much weight, since a tenant is 

generally not obligated to extend. Extension options should 

be reviewed, however, to determine the rent terms for the 

renewal period. Ideally, rent for any extension period will be 

the fair market rental rate versus a predetermined rate that 

may not account for infl ation. Termination rights should 

also be examined. Tenant termination rights often arise 

upon condemnation or destruction of the project, failure of 

landlord to complete a construction obligation or reimburse 

tenant for a monetary obligation within the time frame set 

forth in the lease, failure of landlord to provide essential ser-

vices such as utilities for a specifi ed time period, and/or loss 

of an anchor tenant. The banker should also view any option 

to purchase as an effective termination right since the term 

of the lease will end if the option is exercised. Additionally, 

if the bank has notice of a tenant’s option to purchase and 

the lease granting such option is prior and not subordinate 

to the deed of trust, the property may be acquired free of the 

liens securing the bank’s loan.

The Rent and Tenant’s Rights to Abate and Offset. Rent 

is generally the most important provision in the lease. The 

banker must confi rm the effective rent rates for the term of 

the lease by examining free rent periods, tenant improvement 

allowances, services provided by landlord without charge, and 

any other inducements to the tenant that would affect rent. 

Secondly, the banker should evaluate the consistency of the 

rent stream by taking note of all lease provisions that permit 

the tenant to abate or offset rent (e.g., upon default by land-

lord, loss of one or more anchor tenants, exercise of tenant’s 

self-help rights).

Review the Lease as Part of the REO Asset
In addition to reviewing a lease for its value as loan col-

lateral and project net operating income, banks should place 

equal importance on reviewing the lease as part of a potential 

REO asset in the event the bank acquires title to the property. 

This review requires the bank to identify the liabilities and 

obligations for which they may be responsible if they take title 

to the project and the affect of such liabilities and obligations 

on the future marketability of the project. The banker should 

carefully consider, at a minimum, the following components 

of the lease, each of which may result in open-ended monetary 

obligations or unquantifi able risks for the bank which would 

need to be addressed and resolved in an estoppel certifi cate 

and subordination, non-disturbance and attornment agree-

ment with the tenant:

Construction Obligations. The landlord’s construction 

obligations should be reviewed along with tenant’s rights 

and remedies upon the landlord’s failure to complete these 

obligations. Most banks are reticent to obligate themselves to 

complete construction of the project since they are not well 

equipped to manage even smaller building projects. There is 

also the risk of patent or latent defects in construction of the 

project. In addition, most leases include provisions regarding 

the construction of tenant improvements. Often, the tenant 

is required to complete the work, but will be reimbursed by 

landlord with a tenant improvement allowance upon satisfy-

ing certain conditions. On occasion, however, the landlord is 

required to complete the work at its sole cost. To understand 

the bank’s potential liability once it acquires the project, the 

banker must know the party obligated to completing the work 

and by what date, the cost of the work, who is paying for the 

work, and who is liable for any post-construction improve-

ments and maintenance.

Environmental Liabilities. The banker must review the 

environmental provisions in the lease and the responsibilities 

of each party in the event an environmental issue arises. Most 

importantly, the banker should evaluate the suffi ciency of 

provisions requiring tenant to indemnify landlord for tenant’s 

failure to comply with laws regarding the storage, use, and 

disposal of hazardous substances, and whether such provi-

sions survive expiration or earlier termination of the lease.

Landlord Liability. The banker should verify that the lease 

includes a provision limiting the liability of the landlord to its 

equity interest in the project and solely to those issues arising 

during its period of ownership.

This article is not a comprehensive outline of all lease-

related issues affecting commercial real estate loans, and in 

particular, does not address the unique issues that arise with 

ground leases and the related leasehold estates. However, 

many key components are addressed that should be given ad-

ditional time and consideration when reviewing a lease in the 

current economic climate.

About the Authors:

Brian D. Cunningham is a partner with the Salt Lake City office of Snell & Wilmer 
L.L.P.  His practice is concentrated in banking law, secured lending, letters of credit 
and payment systems, general commercial and consumer finance, and creditors’ 
rights.  Brian can be contacted at bcunningham@swlaw.com or 801-257-1954.

Nicole W. Skorupka is an associate with the Denver office of Snell & Wilmer L.L.P.  
Her practice is concentrated in commercial and real estate finance, including 
construction lending, asset based lending, mezzanine lending, loan participations 
and syndications, workouts, and reorganizations.  Nicole can be contacted at 
nskorupka@swlaw.com or 303-634-2128.
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Placing banks in two categories, 

Large Complex Banking Organizations 

(LCBO) and others, the FRB is laying out 

the framework for short term and longer 

range changes to its oversight of com-

pensation and risk practices and policies. 

The expectations outlined by the FRB 

apply to all those the FRB supervises 

including, “US bank holding companies, 

state member banks, Edge and Agree-

ment corporations, and US operations of 

foreign banks with a branch, agency, or 

commercial lending company subsidiary 

in the United States.” 

In outlining its guidance on sound 

compensation policies, the FRB has 

said that reviews of bank practices with 

respect to compensation will impact 

both ratings and enforcement. 

Regarding ratings, the FRB fi ndings 

will be incorporated into the bank’s rat-

ings related to risk management, inter-

nal controls and corporate governance. 

Relating to enforcement, the FRB has 

stated that it may take enforcement 

action if it deems that a bank’s “com-

pensation arrangement or related risk 

management, control, or governance 

processes poses a risk to the safety 

and soundness of the organization.” 

(Federal Reserve Proposed Guidelines, 

October 22, 2009) 

There are several key areas of guid-

ance that impact the design of compen-

sation programs and bank operations. 

1Performance metrics are key.

According to the guidelines, “The 

performance measures used in an 

incentive compensation arrangement 

have an important effect on the incen-

tives provided employees.”

2 Incentive compensation should 

consider risk and reward, and 

different payments should be made for 

different levels of risk.

According to the guidelines, “An 

incentive compensation arrangement 

is balanced when the amounts paid to 

an employee appropriately take into ac-

count the risks, as well as the fi nancial 

benefi ts, from the employee’s activities 

and the impact of those activities on the 

organization’s safety and soundness.”  

[Employee refers to executives and 

non-executives whose activities impact 

the risk in the business.] “Under a bal-

anced incentive compensation arrange-

ment, two employees who generate the 

same amount of short-term revenue or 

profi t for an organization should not 

receive the same amount of incentive 

compensation if the risks taken by the 

employees in generating that revenue 

or profi t differ materially.” According 

to the guidelines, programs “should be 

implemented so that actual payments 

vary based on risks or risk outcomes.”

3 All risks should be considered.

According to the guidelines,  banks 

“should consider the full range of cur-

rent and potential risks associated with 

the activities of employees, including 

the cost and amount of capital and li-

quidity needed to support those risks” … 

“including credit, market, liquidity, op-

By Eleanor Bloxham, CEO, The Value Alliance

Federal Reserve Risk Oversight Includes Guidance on

Sound Incentive Compensation Policies

N
o matter how the rest of the legislative and 

regulatory landscape shakes out, it appears 

clear that the Federal Reserve (FRB) is step-

ping up its oversight of bank risk practices.
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erational, legal, compliance, and reputational risks” … “as well 

as the time horizon over which those risks may be realized.”

4 New incentive compensation program features should be 

implemented, as needed, and existing program features 

should be reviewed and revised.

Suggested program features for consideration in the new 

incentive compensation programs include the use of risk ad-

justment of awards, deferral of payment, longer performance 

periods, and reduced sensitivity to short-term performance.  

Existing program features such as “Golden parachutes,” and 

the vesting arrangements for deferred compensation, should 

be reviewed for their impact on “risk-taking behavior.”

5 Communications to employees are important to ensuring 

the incentive compensation program’s success. 

Communications regarding the relationship between risk 

and payment should be a high priority.

6 Supporting the incentive program design should be 

appropriate risk management practices and board 

involvement and oversight.

Integrity in the risk measures must be ensured. There 

should be regular reviews and oversight of the compensation 

programs, including the input of relevant parties related to 

risks. The guidance states, “The board of directors of an orga-

nization is ultimately responsible for ensuring that the organi-

zation’s incentive compensation arrangements are appropri-

ately balanced and do not jeopardize the safety and soundness 

of the organization.” The board should receive regular reports 

that review compensation programs and awards relative to 

risk outcomes. “While the retention and use of outside parties 

may be helpful, the board retains ultimate responsibility for 

ensuring that the organization’s incentive compensation ar-

rangements are consistent with safety and soundness.”

7 A systematic approach, particularly for large 

organizations, is recommended.

The systematic approach includes: identifying employees 

who may expose the organization to material risks, either 

singly or as a group; identifying the types and time horizons 

of risks impacted; identifying and including performance 

measures and other mechanisms to address risk taking; com-

municating with employees about the plan; and monitoring, 

oversight, and modifi cation of the programs over time.

Next Steps to Take
For some banks, compliance with the guidance will take 

more effort than for others. Banks who have engaged in some 

risk quantifi cation efforts in the past will fi nd that the require-

ments outlined by the FRB represent an extension of those 

efforts into the management system of the bank i.e. planning, 

budgeting, metrics, and rewards. 

We had the experience of being the fi rst to develop 

programs of this kind here in Ohio beginning in the late 

1990s. While the process may seem foreign to some banks, 

the type of program design being articulated in this guidance 

is actually workable, and if properly implemented, will add 

value to the fi rm’s strategy processes and risk management 

structures overall. 

The fi rst step to doing this well, while seemingly easy to 

state, is the challenge of clearing the mental hurdle of wanting 

to make the change. To some extent, the FRB, by setting out 

the guidance, creates that will. However, even with the stated 

objective, each bank will need to work on laying the ground-

work: mental readiness.

Next, based on our experience, the steps outlined by the 

FRB as a systematic approach make sense. 

Determining the groups to be covered, such as relationship 

managers and executives, helps to set the parameters for the 

risk and metrics quantifi cation. Risk quantifi cation should 

then come next. (If the bank is new to this, this is one of the 

most time consuming elements of the process.)  

Developing the performance metrics comes next, and 

should include a careful review of the consequences, intended 

or not, of any metric designed. For example, many banks 

are familiar with RAROC (risk adjusted return on capital) 

measures. These measures serve a purpose but are not suit-

able for incentive design due to the unintended consequences 

they create, such as a tendency to shrink profi table (on a risk 

adjusted basis) business.

Only after the performance metrics have been properly de-

signed, the focus should turn to the time horizon parameters 

in the compensation program. These include considerations 

of the time horizon for payouts and methods for establishing 

the amounts. The “draft” program, as designed, should then 

be tested through scenario analysis and revised as needed.

Once it has received all sign-offs, including board accep-

tance, clear communications materials should be distributed 

to staff along with meetings to discuss the changes. (In ad-

vance of this, the bank may want to conduct metrics training 

so that the staff is better prepared to absorb the compensa-

tion changes when they occur.) The board should ensure 

the integrity of the process from metrics through design and 

establish mechanisms to ensure the integrity throughout the 

reporting cycles.

When implemented properly, the bank will gain benefi ts in 

both the short and long term. It may be a bit trying for banks 

during implementation, but the structure recommended will 

strengthen our banking system. Before that happens, one 

outcome that will probably happen quickly: changes in pricing 

for bank services as more banks revise and update their risk 

management capabilities and outlooks.

About the Author:

Eleanor Bloxham, CEO of the advisory firm, The Value Alliance (www.
thevaluealliance.com), is a former banker who has implemented the programs 
now required by the FRB guidance. She has authored two books and numerous 
articles and is frequently consulted by the press for her insights on emerging 
topics and issues. She welcomes your questions and comments: ebloxham@
thevaluealliance.com

Copyright 2009. The Value Alliance Company. All rights reserved.
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Bank of American Fork Teddy Bear Project 
Collects 7500 Bears

Bank of American Fork's 10th annual Project Teddy Bear 

collected 7,500 teddy bears and other stuffed animals for 

thousands of Utah's at-risk children. Stuffed animals were 

donated by customers, employees and community members, 

and given to the Utah Valley Family Support & Treatment 

Center and the Salt Lake County Family Support Center.

“The work that is done by these family support centers is 

crucial in protecting children and strengthening Utah’s fami-

lies,” said Richard Beard, Bank of American Fork president 

and CEO. “As a community bank, Bank of American Fork is 

committed to being a strong partner with local organizations 

like the family support centers. We’re so pleased to have had 

another very successful teddy bear drive.”

KidSmart Account Teaches Children to Save
Bank of American Fork has rolled out its new KidSmart 

account, a savings account for kids under 18. The account 

pays 0.50% interest APY more than the bank’s regular savings 

account on the fi rst $1,000 and has no minimum balance re-

quirement. The account is designed to incentivize and reward 

children for developing good savings habits at an early age.

“We recognize that today’s children are tomorrow’s leaders 

and feel a responsibility to help them learn fi nancial responsi-

bility,” said Rick Beard, Bank of American Fork president and 

CEO. “KidSmart is one way we can teach children about the 

benefi ts of saving. I’m excited for this opportunity and hope 

there are many children that will participate.”

KidSmart savings accounts can be opened at any of Bank 

of American Fork’s 12 branches throughout Salt Lake and 

Utah counties. For more information, visit bankaf.com.

Central Bank's Angel Tree Program Had 
Another Successful Year

This year Central Bank 

was able to help 58 fami-

lies with 175 children total. 

Many community members 

throughout Utah County 

made donations to the pro-

gram and Central Bank was 

able to match $5,000.00 

to help local families who 

were in need this holiday 

season. Along with toys for 

the children, coats, boots, gloves, hygiene products, clothing, 

blankets, bedding, furniture and groceries were also bought 

and donated to these families.

As well as helping families in need throughout Utah 

County, Central Bank also chose the Division of Child and 

Family Services (DCFS) to donate to. Central Bank will be 

spending time at the DCFS in January painting the walls 

in hopes to create a happier place for the children. Central 

Bank will also be donating new toys for the children to play 

with while they are there.

Bishoff Named Citizen of the Year
On Oct. 24, Ken Bishoff, 

a commercial relationship 

manager for Zions Bank, was 

named Citizen of the Year by 

the Chamber of Commerce in 

Moab. Bishoff is involved in 

several community organiza-

tions, including the Grand 

County Domestic Violence 

Coalition, the Grand County 

Homeless Coalition Group, 

Grand County’s Search and 

Rescue program, and more.

Kirk Receives 2009 Pathfi nder Award
The Salt Lake Chamber honored Diana Kirk, executive 

vice president and director of Private Services for Zions Bank, 

PEOPLE

 Bank Kudos - continued on page 20

Ken Bishoff (left) is awarded 
Citizen of the Year at the Moab 
Chamber of Commerce Banquet.



UTAH BANKERS ASSOCIATIONJANUARY/FEBRUARY 2009 19

We Offer the Following Banker Services:

 Regulatory Compliance 

 Audit Services

 Directors’ Examinations

 Credit Quality Review and Evaluation

 Tax Services

 Internal Audit Services

 Accounting Services

 Technology and Business Advisory Services

We proactively provide innovative 
solutions and knowledge to help our 
banking clients set and meet their goals.

1329 South 800 East
Orem, UT 84097

Quality service you 

deserve and desire at 

a very competitive and 

fair price.

801-225-6900
www.squire.com



UTAH BANKERS ASSOCIATION JANUARY/FEBRUARY 201020

PEOPLE

 Bank Kudos - continued from page 18 a fi nancial institution 

and not to an individ-

ual. Lori Chilling-

worth, senior vice 

president and director 

of Business Banking, 

accepted the award on 

behalf of the bank.

The Distinguished 

Service Award is 

presented annually to 

recognize outstand-

ing contributions to 

NAGGL and Small 

Business Administra-

tion lending. Zions Bank, which has ranked as the No. 1 SBA 

lender in Utah for 16 consecutive years and in Idaho for eight 

consecutive years, was honored for its leadership, for being 

instrumental with fi nancial support and government rela-

tions, and for it’s commitment to SBA lending.

NAGGL serves the needs and represent the interests of the 

small business lending community that utilizes SBA and other 

government guaranteed loan programs.

Lori Chillingworth (center) accepts NAGGL’s 
Distinguished Service Award on behalf of Zions 
Bank on Oct. 28 at the association’s 25th 
anniversary conference. NAGGL chairman of 
the board Greg Clarkson, Howard Anderson, 
Rick Chidester, Chillingworth, Cece Mitchell, 
Cyndi Hatch, and NAGGL president and CEO 
Tony Wilkinson attend the awards presentation.

with a 2009 Pathfi nder award. Kirk 

was one of four women to receive the 

award on Nov. 10, which is presented 

annually to community leaders who 

have a history of support for women 

and women’s issues and who have 

worked to further the development 

and recognition of women.

Kirk is an active member of the 

Executive Board of the Chamber’s 

Board of Governors. She also serves 

as the Business and Personal Devel-

opment Chair and as the Chair of the 

Advisory Board for the Women’s Business Center. She has 

also been Chair of the Diplomats and has been a member of 

the Presidents Club.

NAGGL Honors Zions Bank for SBA Lending
The National Association of Government Guaranteed 

Lenders honored Zions Bank with the Distinguished Service 

Award marking the fi rst time NAGGL has given the award to 

Diana Kirk is named 
a recipient of the Salt 
Lake Chamber’s 2009 
Pathfinder award.
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Michael Miner, Bank of American Fork, was 
recently promoted to assistant branch operations 
manager at the American Fork branch.
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EVENTS & EDUCATION

UBA for Your Training Needs
Education is more important than ever. Keep yourself 

informed and up-to-date on current issues in the banking 

industry. UBA offers a variety of selected options for your 

educational needs. UBA’s education includes:

 Live Webinars, Webcasts and On-demand

 AIB Online Instructor-Led and Self-Paced 

 AIB Diplomas and Certifi cates

 Live seminars/workshops on a variety of topics

 Conferences—Compliance, Women’s, Agricultural, Leader-

ship

 ABA Telephone Briefi ngs and Webcasts*

 Total Training Solutions

*This issue is focusing on ABA Telephone Briefi ngs and Webcasts.

Telephone Briefi ngs and 
Webcasts
Convenient—Information, insight and analysis a phone 

call away!

Cost Effective—One fee covers all participants!

Effi cient—Real-time solutions from top industry experts!

ABA makes it easy! Our Telephone Briefi ngs and 

Webcasts are an economical way for you (and your staff) to 

receive timely and comprehensive information to keep you on 

top of the current issues facing bankers in today's challenging 

economy without having to leave your offi ce. All you need is 

a speakerphone and a computer with Internet access for those 

briefi ngs that include a simultaneous webcast. 

Key Benefi ts
 Current and concise issue-focused information presented 

by leading industry experts, senior bankers and key regula-

tory offi cials  

 Direct access to discussions of important banking issues 

 Pertinent information on up-to-date issues without leaving 

your offi ce—eliminates travel, cuts training time and costs 

 Relevant information for rapid implementation in your bank 

 Live Q&A segments enabling you and your staff to get 

answers to questions immediately 

 Participant's Guide (program outline and speaker presen-

tations)

 Earn continuing education credits by participating—most 

briefi ngs have been approved for National Association of 

State Boards of Accountancy (NASBA) CPE credits and/or 

Institute of Certifi ed Bankers (ICB) continuing education 

credits in one or more of their certifi cation programs  

 Get it all for one low price! Invite as many participants 

to participate as your conference room will allow—all for 

only $255 (ABA Member Fee)!

Costs
 ABA Member/Service Member Fee: $255 per site license 

 Non-member Fee: $385 per site license  

 Plus, participants may purchase an audio CD of each pro-

gram at a special discounted price to use again and again 

in your training activities! 

 Each listening site receives a copy of the Participant's 

Guide and one phone connection (and one web connec-

tion for a simultaneous webcast) at one location where an 

unlimited number of listeners can participate.

Four Easy Ways to Register
Registration is handled by KRM Information Services, Inc. 

Have your credit card information ready and register. Go to 

the UBA website at www.uba.org under the Education tab and 

select ABA Telephone Briefi ngs. Select the title you are inter-

ested in and register by doing one of the following:

 ONLINE—Sign-up online! Each briefi ng description 

page links directly to a secured registration form on the 

UBA website.

 PHONE—Call 1-800-775-7654 

 FAX—Fax a copy of the registration form to 1-800-676-

0734, or 

 MAIL—Send your completed registration form to: 

KRM Information Services, Inc.

P.O. Box 1187

Eau Claire, Wisconsin 54702

The Listening Site Manager, via email from KRM, will 

receive the following information:

 Dial-in Instructions/Log-in instructions (if the briefi ng 

has a simultaneous webcast), and 

 URL so you may download the Participant's Guide which 

may be reproduced for each participant at the licensed site.
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UBA Associate Members
BancInsure
5005 N. Lincoln Boulevard
Oklahoma City, OK 73105-3324
Tel: (800) 682-1630
Fax: (405) 290-5778
Contact: Mitch Laycock
Email: mlaycock@bancinsure.com

BancSource
PO Box 13429
Salem, OR 97309-1429
Tel: (503) 581-3522
Fax: (503) 581-8714
Contact: Gene Meyer
Email: gmeyer@banc-source.com

Bank Financial Services Group
1412 S Legend Hills Dr., Suite 230
Clearfi eld, UT 84015-1594
Tel: (877) 525-3034
Fax: (877) 525-2302
Contact: Tom Telford
Email: ttelford@bfsgroup.com

Bank of America
901 Main St.,15th Flr
Dallas, TX 75202-3735
Tel: (214) 209-0628
Fax: (214) 209-0640
Contact: Paul Stranz
Email: paul.stranz@bankofamerica.com

Bankers’ Bank of the West
1099 18th St., Suite 2700
Denver, CO 80202-1927
Tel: (303) 291-3700
Fax: (303) 291-3710
Contact: Carl Gebhardt
Email: cgebhardt@bbwest.com

BMA Management Support Corp.
2151 South 3600 West
West Valley City, UT 84119-1121
Tel: (801)978-0200
Fax: (801) 974-5409
Contact: Gary Matern
Email: gmatern@bmacorp.com 
 

Brinks, Inc.
1070 West Parkway
Salt Lake City, UT 84119-1504
Tel: (801) 978-9420
Fax: (801) 978-9424
Contact: Jack Gardner
Email: jack.gardner@brinksinc.com

Callister, Nebeker & McCullough
10 E South Temple, Ste 900
Salt Lake City, UT 84133-1115
Tel: (801) 530-7300
Fax: (801) 364-9127
Contact: W. Jeffrey Fillmore
Email: JFillmore@cnmlaw.com

CashMan Services
568 E 1700 S, #6
American Fork, UT 84003
Tel: (801) 855-5274
Contact: Aaron Hoopes
Email: aaron@cmatm.com

Central States Family of Companies
1627 E. Geddes Circle North
Centennial, CO 80122
Tel: (303) 290-8901
Contact: Scott Sexson
Email: ssexson@cso.com 

Chapman and Cutler, LLP
201 S Main, Ste 2000
Salt Lake City, UT 84111-2298
Tel: (801) 320-6743
Fax: (801) 359-8256
Contact: Stephen M. Tumblin
Email: tumblin@chapman.com

Clark Consulting
200 Camino Aguajito
Monterey, CA 93940-3372
Tel: (831) 373-4614
Fax: (831) 372-3789
Contact: Clark Struve
Email: clark.struve@clarkconsulting.com

Collection Center, Inc.
411 West 7200 South STE 303
Midvale, UT 84047
Tel: (801) 739-5336
Contact: Brice Marshall
Email: bricem@ictnet.net

DCI (Data Center Inc)
22 West 2nd Ave
Hutchinson, KS 67501
Tel: (620) 694-6800
Fax: (620) 695-1150
Contact: Mark Harris
Email: mharris@datacenterinc.com

UBA PRODUCTS & SERVICES

Window &
Carpet Cleaning

Call Wayne Bohman

801.336.0564801.336.0564
Commercial, Residential, Construction Clean-Up

CC ll W B h

Over 5 years
of Superior Service!
15% off for first time customers.
Satisfaction guaranteed and free estimates.
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Deluxe Financial Services
3660 Victoria Street North
Saint Paul, MN 55126-2906
Tel: (800) 933-2211
Contact: Joyce Short
Email: joyce.short@deluxe.com

Entech
8535 S 700 W., Ste 1-A
Sandy, UT 84070
Tel: (801) 542-8045
Fax: (801) 542-8047
Contact: Jason Korth
Email: Jason.Korth@entechpro.com        

Environmental Data Resources, Inc.
440 Wheelers Farms Road
Milford, CT 06461
Tel: (800) 265-2322
Fax: (201) 282-3815
Contact: Noel May
Email: nmay@edrnet.com

Federal Home Loan Bank of 
Seattle
1501 Fourth Ave, Ste 1800
Seattle, WA 98101-1636
Tel: (206) 340-2344
Fax: (206) 340-8711
Contact: Jim Mochizuki
Email: jimm@fhlbsea.com

Fiserv
5018 Cordoniz St. NW
Albuquerque, NM 87120-2051
Tel: (505) 890-8449
Fax: (505) 890-8452
Contact: Rob Durham
Email: rob.durham@fi serv.com

FPS Gold
1525 W. 820 N.
Provo, UT 84601-1342
Tel: (801)429-2126
Contact: Matt DeVisser
Email: mattd@fps-gold.com

Freestyle Marketing Group
211 East Broadway
Salt Lake City, UT 84111
Tel: (801) 364-3764
Contact: Erni Armstrong
ernia@freestylemg.com

George K. Baum & Company
717 17th St., #2500
Denver, CO 80202-3354
Tel: (303)391-5413
Fax: (303) 293-2381
Contact: Michael Pietrafeso
Email: pietrafeso@gkbaum.com

Harland Clark
4867 Harold Gatty Drive
Salt Lake City, UT 84116-2815
Tel: (801)537-1040
Contact: Michael Kelly
Email: Michael.Kelly@harlandclarke.com

Holland & Hart
60 E South Temple, Ste 200
Salt Lake City, UT 84111-1007
Tel: (801) 799-5818
Fax: (801) 799-5700
Contact: Sherilyn Olsen
Email: solsen@hollandhart.com

Jack Henry & Associates
663 W Hwy 60, PO Box 807
Monett, MO 65708-0807
Tel: (417)235-6652
Contact: Jeremy Mercer

Jefferson Wells International
2825 E Cottonwood Pkwy, Ste 500
Salt Lake City, UT 84121-7060
Tel: (801) 924-1103
Contact: Ryan K. Schmidt
Email: ryan.schmidt@jeffersonwells.com

John M. Floyd & Associates
125 N. Burnet Drive
Baytown, TX 77520
Tel: (800) 809-2307
Contact: Jared Cahill
Email: jared.cahill@jmfa.com

Jones Waldo
170 S Main St., Ste 1500
Salt Lake City, UT 84101-1644
Tel: (801) 521-3200
Fax: (801) 328-0537
Contact: George Sutton
Email: gsutton@joneswaldo.com

Loomis
2535 W California Ave
Salt Lake City, UT 84104-4527
Tel: (801) 736-0215
Fax: (801) 736-0220
Contact: Jon Donohoo
Email: jon.donohoo@us.loomis.com

McGladrey & Pullen, LLP
300 S Fourth St., Ste 600
Las Vegas, NV 89101-6017
Tel: (702) 759-4008
Fax: (702) 759-4063
Contact: Todd Sorenson
Email: Todd.Sorenson@rsmi.com

Moss Adams, LLP
601 W Riverside Ave, St 1800
Spokane, WA 99201
Tel: (509) 747-2600
Fax: (509) 624-5129
Contact: Jason Munn
Email: Jason.Munn@mossadams.com

Mountain West Small Business 
Finance
2595 E 3300 S
Salt Lake City, UT 84109-2727
Tel: (801) 474-3232
Fax: (801) 493-0111
Contact: Steve Suite
Email: steve@mwsbf.com

Pacifi c Coast Bankers’ Bank
340 Pine Street, Suite 401
San Francisco, CA 94104-3238
Tel: 801-280-3147
Fax: (801) 282-2703
Contact: Paul Williams
Email: pwilliams@pcbb.com

Premier Data Corporation
2182 S West Temple
Salt Lake City, UT 84115-2531
Tel: (801) 521-3282
Fax: (801) 521-1846
Contact: Ed Cameron
Email: ecameron@pdatacorp.com

PriceWaterhouseCoopers
201 S Main St, Suite 900
Salt Lake City, UT 84111-2207
Tel: (801) 531-9666
Fax: (801) 933-8106
Contact: Ryan Dent
Email: ryan.j.dent@us.pwc.com

Prince, Yeates & Geldzahler
175 East 400 South, Suite 900
Salt Lake City, UT 84111
Tel: (801) 524-1000
Fax: (801) 524-1098
Contact: William Marsden
Email: wgm@princeyeates.com

Promontory Financial Group, LLC
One Embarcadero Center, Suite 3840
San Francisco, CA 94111
Tel: (415) 321-6408,
Contact: Jeanine Catalano
Email: jcatalano@promontory.com

Ray Quinney & Nebeker
36 S State Street, Ste 1400
Salt Lake City, UT 84111-1451
Tel: (801) 532-1500
Fax: (801) 532-7543
Contact: Kevin Glade
Email: kglade@rqn.com

Richards Brandt Miller & Nelson
299 S Main Street, 15th Floor
Salt Lake City, UT 84111-1919
Tel: (801) 531-2000
Fax: (801) 532-5506
Contact: Wayne Bennett
Email: wayne-bennett@rbmn.com
 

SecureWorks
One Concourse Pkwy, Ste 500
Atlanta, GA 30328
Tel: (404) 486-4408
Contact: Michael Bockenek
Email: mbockenek@secureworks.com

Simpson & Company, CPAs
1111 E Brickyard Road, Ste 112
Salt Lake City, UT 84106-2592
Tel: (801) 484-5206
Fax: (801) 484-5478
Contact: Richard McRae
Email: rmcrae@simpson-co.com

Snell & Wilmer, LLP
15 W South Temple, Ste 1200
Salt Lake City, UT 84101-1547
Tel: (801) 257-1900
Fax: (801) 257-1800
Contact: Brian Cunningham
Email: bcunningham@swlaw.com

Squire & Company, PC
1329 S 800 E
Orem, UT 84097-7737
Tel: (801) 225-6900
Fax: (801) 226-7739
Contact: Michael Beach
Email: mikeb@squire.com

Travelers
6060 S Willow Drive
Greenwood Village, CO 80111
Tel: (720) 200-8275
Fax: (720) 200-8325
Contact: Mike Saccone
Email: msaccone@travelers.com

Utah Interactive
30 E Broadway, Ste 300
Salt Lake City, UT 84111-2262
Tel: (801) 903-8428
Fax: (801) 983-0282
Contact: Sara Watts
Email: sara@utahinteractive.org

Vancott Law Firm
36 South State Street, Suite 1900
Salt Lake City, UT 84111-1478
Tel: (801) 532-3333
Fax: (801) 534-0058
Contact: Michael O’Brien
Email: mobrien@vancott.com

Zoolender.com
391 N Main St, #1
Spanish Fork, UT 84660
Tel: 801-798-9111
Contact: Anthony M. Powell
Email: amp@zoolender.com

UBA PRODUCTS & SERVICES

 Associate Members
- continued from page 21
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